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This Practical Guide was elaborated within the project „Developing the
capacity to prevent and investigate situations of incompatibility and conflict of
interest affecting the financial interests of the European Union – DeCInCo_UE”,
implemented by the „Alexandru Ioan Cuza” Police Academy and funded through the
HERCULE III PROGRAMMEME – 2017 – LEGAL TRAINING AND STUDIES of the
European Anti-Fraud Office within the European Commission.
The guide is mainly aimed at beneficiaries of European funded projects
(public and private entities), the purpose of the material is to contribute with useful
information and recommendations to ensuring the legality of actions undertaken by
project team members for the implementation duration and the measures taken by
them in order to prevent possible incompatibilities and conflicts of interest that
might arise in the management of such financing.
The Guide aims to complement the current legislative provisions that establish
measures meant to ensure transparency in the exercise of public offices and in the
business environment, preventing and sanctioning corruption, provided by Law no.
161/2003, harmonized with the provisions of the Frame Law no. 153/2018 on the
remuneration of staff paid out of public funds, providing concrete examples of existing
project management situations that could generate incompatibilities and conflicts of
interest, according to the legal regulations in force, sanctioned with financial
corrections, namely information and cases of suspicion regarding such situations,
monitored on the level of the beneficiaries of funding or in the attention of the
authorities with responsibilities in the field.
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CHAPTER I. PROTECTION OF EUROPEAN FUNDS
ON NATIONAL LEVEL
1.1. GENERAL CONSIDERATIONS ON THE NEED
FOR INTERVENTION

At present, the Romanian regulatory framework established in the
field of European non-reimbursable funds for the financial year 2014 –
2020 does not clearly define those situations of incompatibility or
conflict of interest that may arise along with the establishment of
management teams or in the implementation phase of projects won by
different beneficiaries, whether public or private. Thus, GOVERNMENT
EMERGENCY ORDINANCE O.U.G. no. 66/2011 on the prevention,
detection and sanctioning of irregularities in obtaining and using
European funds and/or national public funds related to them and
GOVERNMENT DECISION H.G. no. 875/2011 for the approval of the
Methodological Norms for the application of GOVERNMENT
EMERGENCY ORDINANCE O.U.G. no. 66/2011, as subsequently amended
and supplemented, restrict those situations prohibited by law to a
natural or legal person directly participating in the process of verifying/
evaluating applications for funding or taking part in a procedure public
procurement.
In addition to the situations provided by the legislation, judicial
practice has encountered cases susceptible of being classified as
conflicts of interest and incompatibilities generated both at the time of
the establishment of the management teams and during the
implementation of the project. Attributions and tasks specific to a
person's position within the organisation are interdependent with the
activities given to the same person within the project implementation
team. Discussions become even more complicated from a legal point of
5

Practical Guide on rules to avoid situations of incompatibility and conflict of interests
drafted within the project „Developing the capacity to prevent and investigate situations
of incompatibility and conflict of interest affecting the financial interests
of the European Union – DeCInCo_UE”
Project co financed through the HERCULE III Programme 2014 – 2020,
„Law Training and Studies” Action

view when the person has a special status and a number of limitations
provided by law.
Under these circumstances, the process of implementing projects
financed by European non-reimbursable funds implies for project team
staff, in addition to observing the principles governing the status of their
function, and applying the requirements of EU regulations on sound
financial management, which implies a fair and transparent use of nonreimbursable European funds.
For these reasons, the strict fulfilment of legal requirements
regarding the regime of incompatibilities and avoidance of conflicts of
interest by the personnel involved in the implementation of projects
financed by European non-reimbursable funds is a fundamental
requirement in order to protect the financial interests of the European
Union.
The conduct of staff must consider not only compliance with the
letter of the law but respect for wider values such as moral integrity,
impartiality, fairness, professionalism, absence of private interests, and
priority to public interest. This Guide clarifies the way in which the
principles and general rules on the regime of incompatibilities and
situations in which conflicts of interest under national and European
legislation in force may arise for the staff involved in the implementation
of projects financed by European non-reimbursable funds , in the
specific conditions for achieving the objectives assumed by the
concluded financing contract.
In its essence, the Guide is a tutorial dedicated to preventing and
avoiding situations of incompatibilities and/or conflicts of interest in which
staff involved in the implementation of projects financed by European nonreimbursable funds may find themselves. As an intermediate stage in the
use of European funds, the implementation of dedicated/gained projects by
various public or private beneficiaries remains particularly important. In
both situations, the way in which projects are implemented is transparent,
efficient and appropriate to the conditions under which European funds
have been obtained. A very important role is played by the implementation
6
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teams nominated on the beneficiaries level e in order to fulfil the objectives
assumed by the project and not least the managers who coordinate them.
Any „deviation” from legality, fairness and professionalism of a
public servant/employee may improperly influence both the fulfilment
of the tasks set out in the project and the official responsibilities
assumed by the office on the level of the organisation they represent.
Entities accessing European funds must ensure and implement
appropriate leadership policies, procedures and practices in the work
environment to encourage effective control and resolution of situations
that may arise. A particular impact on the organisational culture is
exercised by incompatibility and conflict of interest situations in which
staff involved in the implementation of projects financed by European
non-reimbursable funds could find themselves.
This Guide is a compendium which aims to deal with the frequent
situations that may occur in the implementation of a project and the
rules to be followed by the appointed team in order to prevent and limit
the effects of incompatibilities and/or conflicts of interest on the level of
the beneficiary institutions.
The lack of information from the content of national funding
Programmes that should provide guidance and training to avoid such
situations clearly justifies the need for intervention through this
instrument.
For beneficiaries, the Guide will provide technical support in the
project implementation stage and will help reduce law enforcement
cases, thereby generating effective protection of the Union's financial
interests by eliminating synapses in the implementation process.
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1.2. INCOMPATIBILITIES AND CONFLICT OF INTEREST
IN ROMANIAN LEGISLATION

Starting from the common element that revolves around the two
institutions, we shall remark that they both address the public servant
and the situations that may arise during the performance of their duties.
In a common interpretation of the general public, the two institutions
have often created the greatest confusion. If for a conflict of interest to
exist a decision is necessary which ultimately leads to the obtaining of a
personal interest in the case from the part of the public servant, in the
event of incompatibility the public servant should not make any decision
that, being sufficient the fact that this person fills concurrently and
cumulatively two or more positions that are prohibited by law. Similarly,
all legislation sets out exceptions to the simultaneous exercise of two or
more offices at the same time. In order to differentiate between the two
institutions, it is necessary to understand the common provisions of the
concept of public servant. On an administrative plan, what is legally relevant
is art. 2 para.2 of Law no. 188/1999 on the status of public servants, which
defines the public servant as being the person appointed, under the law, in a
public office. In order to understand the given definition it is important to
know that public office represents all the duties and responsibilities
established under the law in order to achieve the prerogatives of public
power by the central public administration, the local public administration
and the autonomous administrative authorities. Under these circumstances,
a legal relationship is created between the public servant and the state or
administration in the form of a job relation, clearly delimiting its sphere of
competence.
Another definition of the public servant is given by the criminal law in
force. Thus, art. 175 of the Criminal Code establishes the definition of the
public servant as being „the person who, with permanent or temporary title,
with or without remuneration:
8
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a) exercises attributions and responsibilities, established under
the law, in order to achieve the prerogatives of the legislative, executive
or judicial power;
b) fills a public office or a public position of any kind;
c) exercises, either alone or together with other persons, within an
autonomous corporation, another economic operator or a legal person
with full or majority state ownership, attributions related to the
realization of its object of activity.
Also, a public servant within the meaning of criminal law is a
person who performs a service of public interest for which he or she has
been entrusted by the public authorities or who is under their control or
supervision with regard to the performance of that public service”.
Practically we have to deal with two definitions that generate a
conflict of law between the provisions of the Criminal Code and those of the
Public Servants' Statute, in violation of art. 117 of the Law no. 188/1999
which imposes the condition that the criminal or other norm does not
contravene the legislation specific to the civil office. The provisions of Law
no. 188/1999 applies fully to the definition of a public servant, and only the
exceeding of the limits set by this law can give rise to criminal liability, but
only if such an excess implies such a liability. The criminal law cannot
redefine legal institutions already regulated by laws with superior legal
force1.
Depending on the specifics of the activities carried out, the law
distinguishes between different categories of public servants, so there are
public servants who benefit from a special status, namely those who
operate within certain public services established by law, according to the
rights and duties conferred by the specific public office. For public servants
with special status, the law requires the observance of a special regime in
the matter of incompatibilities and conflict of interests, according to the
category to which they belong.

1

https://www.juridice.ro/507735/definirea-functionarului-public-doua-legi-distincteincalcarea-standardului -de-claritate-si-previzibilitate-sistemului-national-de-legi.html
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FUNCTIONARY

Incompatibilities represent a distinct section in Law no. 161/2003
regarding certain measures for assuring transparency in the exercise of
pubic offices, public positions and in the business environment, prevention
and sanction for corruption. Thus, the capacity of public servant is
incompatible with any other public office, as well as with the public dignity
functions, as it appears from the content of art. 94 para.2. For the purpose
of the present law, cases of incompatibility in which a public servant may be
found are manifested by the fact that he cannot hold other functions and
cannot perform other paid or unpaid activities (art. 94 para.2):
a. within public authorities or institutions;
b. within the dignitary’s office, unless the public servant is
suspended from the civil service, according to the law, during his
appointment;
c. in the context of autonomous enterprises under State’s
supervision, commercial companies or other public sector profit-making
units;
d. as a member of a group of economic interest.
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The law distinguishes exceptionally the possibility of appointing a
public servant in the office of a dignitary during his or her term of office,
provided that he or she is suspended from office for the entire period. At
the end of the dignitary's mandate, the public servant shall return to the
previously held public position or may be re-appointed to a similar function.
Also, a number of exceptions have been introduced for the public servant
appointed by administrative act or mandated to exercise a representation
mandate under the conditions of art. 94 para. 2 letters a and c. Thus, the
following public servants are not in a situation of incompatibility:
- those appointed by an administrative act, issued under the law,
to represent the interests of the state in relation to the activities carried
out by the economic operators with full or majority state capital or
assets, under the conditions resulting from the normative acts in force;
- those appointed by an administrative act, issued under the law,
to participate as a representative of the public authority or institution
within the organisms or collective bodies constituted under the
normative acts in force;
- those exercising a representation mandate, based on the
designation by a public authority or institution, under the express
conditions provided by the normative acts in force;
- those appointed by administrative act to be part of the project
team financed by post-accession non-reimbursable Community funds, as well
as external loans contracted or guaranteed by the repayable or nonrepayable State.
The last sentence presents as an exception the situation of
incompatibility of public servants exercising attributions as auditors or
performing tasks of control over the activity carried out within the
project team or part of the project team, but for which the activity
carried out within that team generates a conflict situation of interests
with the public office he occupies.
For the same reason, the law prohibits public servants who in the
exercise of their public office have carried out monitoring and control
activities on commercial companies or other profit-making units of the
11

Practical Guide on rules to avoid situations of incompatibility and conflict of interests
drafted within the project „Developing the capacity to prevent and investigate situations
of incompatibility and conflict of interest affecting the financial interests
of the European Union – DeCInCo_UE”
Project co financed through the HERCULE III Programme 2014 – 2020,
„Law Training and Studies” Action

kind referred to in para. (2) letter c) to carry out activities or to provide
specialised advice to these companies for 3 years after leaving the civil
service. Instead, it offers the possibility of a public servant,
parliamentary public servant and public servant with special status to fill
positions or perform activities in the field of didactic, scientific
research, literary-artistic creation (art. 96 la Law 161/2003), and by the
changes brought about by art. 40 para. (3) of Frame Law no. 284/2010
on the unitary salary of staff paid out of public funds, the scope of the
permissiveness was extended by offering the public servant the
possibility of exercising functions in other areas of activity in the private
sector which are not directly or indirectly related to the duties exercised,
according to the job description. In those circumstances, the indirect
connection between the duties of the public servant in the job
description and the position held by the latter in the private sector
should be interpreted. We express our opinion on the causal link that
may arise between the professional training of a public servant
accumulated during the exercise of the public office and the field of
activity in which he or she exercises his or her duties in the private
sector.
The direct subordination link of a public servant within the work
relations with his or her spouse or first-degree relatives, including in the
case of the public official, is forbidden, having the possibility to opt
within 60 days either to terminate the direct hierarchical relations or to
renounce to the dignitary status. If the hierarchical relation between
spouses or first-degree relatives still exists after the expiration of the
legal term, the direct supervisor of the public servant is obliged to order
the termination of the direct hierarchical relations between spouses or
first-degree relatives. For the dignitary who does not fulfill the obligation
to choose, the situation shall be found, as the case may be, by the Prime
Minister, Minister or Prefect, who orders the termination of the direct
hierarchical relations between the dignitary and the public servant who
is his/her spouse or first-degree relative.
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As regards the public servant’s candidacy for an eligible position,
this may be done according to art. 97 of Law no. 161/2003, on condition
to suspend the job relation afferent to the public office held:
- during the election campaign, until the day after the election, if
not elected;
- until the cease of the eligible position or of the public dignity
function, if the public servant was elected or appointed.
In the situation of public servants and high-rank public servants,
they may run for positions of public dignity and may be appointed in
offices of public dignity only after the termination, according to the law,
of the job relations (Article 34 of Law no 188/1999). As for the
involvement within political entities, public servants may be members of
legally constituted political parties, but they are forbidden to be
members of the governing bodies of political parties and to publicly
express or defend the positions of a political party (Article 98 of Law No
161/2003 and Article 44 of Law 188/1999). The high-rank public servants
who are members of a political party are dismissed from the public
office. On the other hand, both high-rank public servants and public
servants who have the status of authorising officers may be elected in
the governing bodies of trade unions, subject to their suspension from
the public office during their term of office in the trade union leadership.
The obligation to express the right to opt for one of the two positions
lies with them within 15 days of the election of the trade union
organisations to the governing bodies.
Maintaining a situation of incompatibility for a public servant
beyond the term stipulated by the law attracts the disciplinary sanction
of dismissal from the public office for reasons imputable to him/her.
Thus, the lack of action of the public servant within the 10 calendar days
following the finding of a situation of incompatibility inevitably leads to
the dismissal of the public servant from office. The dismissal shall be
made by administrative act ruled by the person having the legal power
of appointment in a public office and shall be communicated to the
public servant within 5 working days from the date of issue. The
13
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mandatory notification of the administrative act must be made prior to
the date of withdrawal from the public office.
In accordance with Law no. 176/2010 regarding integrity in
exercising public offices and positions, the National Integrity Agency has
the legal obligation to assess, on the basis of a report, the alleged
incompatibility situations in which certain categories of public servants
might find themselves and to determine the existence or non-existence
of such situations, as the case may be. The report may be challenged by
the person who was the subject of the activity evaluation within 15 days
of receiving it, to the administrative court of appeal. In case of noncontestation, the report remains final and the National Integrity Agency,
within 6 months, notifies the competent bodies for initiating the
disciplinary procedure and the administrative litigation, in order to annul
the acts issued, adopted or drawn up in violation of the legal provisions
on the incompatibilities.
The conflict of interest in the field of public offices is regulated
distinctly in the Romanian legislation and presents legal relevance from
a disciplinary, administrative, civil or criminal perspective, depending on
the situation, on the basis of the distinct elements necessary for the
individualisation of the facts.
From an administrative point of view, public servants are in
conflict of interest if they find themselves in one of the situations
provided in Section 4 of Law no. 161/2003 on certain measures for
ensuring transparency in the exercise of public dignities, public offices
and business environment, prevention and sanctioning of corruption.
Starting from the definition set out in the provisions of art. 70, conflict of
interest means the situation in which a person exercising a public dignity
or a public office has a personal interest of a patrimonial nature that
could influence the objective fulfilling of his/her attributions according to
the Constitution and other normative acts. Another more complete
definition is given by art. 4 letter e) of Law no. 7/2004 on the Code of
Conduct for Public Servants which presents the conflict of interest „the
situation or circumstance in which the personal interest of a public
14
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servant, directly or indirectly, is contrary to the public interest, such as to
affect or threaten its independence and impartiality in taking decisions
or fulfilling in a timely and objective manner the duties incumbent on
him/her in the exercise of the public office filled”.
In an exhaustive interpretation one should discuss what the
notion of interest represents and which its effects are on the right, as
follows:
- on the one hand, it is considered that interest is limited to a
mere vocation, possibility, which cannot be comprised by the legal
category of rights, and
- on the other hand, it is considered that interest would comprise
not only the right in se, but also its potentiality, its vocation.
In fact, by assimilation of the two values in the notion of
"interest", there is practically a confusion between the institution of
incompatibilities and that of conflict of interest. If, in the event of
incompatibility, the rights resulting from the legal relationship outside
the job relationship are legal, even if the activity thus performed is
incompatible, in the case of conflict of interest, such presumed "rights"
are, in fact, merely personal patrimonial interests, and cannot be
considered as subjective rights in any way. These personal patrimonial
interests come in conflict with the public interest. In this respect Law
no. 161/2003 regulates the principle of the supremacy of the public
interest. And Law no. 7/2004 regarding the Conduct code of public
servants, in art. 4 letters c and d) makes a distinction between public
interest and personal interest. Thus public interest represents „the
interest involving the guarantee and observance by the institutions and
public authorities of the rights, freedoms and legitimate interests of
citizens recognized by the Constitution, the domestic law and the
international treaties to which Romania is a party”, whereas personal
interest is treated as „any material or other benefit, directly or indirectly
obtained, for oneself or for others, by the public servant through the use
of reputation, influence, facilities, relationships, information to which
he/she has access as a result of the exercise of his public office”.
15
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In its essence, art. 79 para. (1) of Law no. 161/2003 highlights
those situations where the public servant is in conflict of interest when:
a) he/she is called upon to resolve requests, to make decisions or
to participate in decision-making regarding natural and legal persons
with whom it has patrimonial relations;
b) he/she participate in the same commission, constituted
according to the law, with public servants who have the status of a first
degree spouse or relative;
c) his/her patrimonial interests, his/her spouse or first-degree
relatives may influence the decisions he/she has to take in the exercise of
his/her public office.
The existence of a conflict of interest is conditioned by the
exercise of the public office by solving a request, taking a decision or
simply participating in a decision favouring the natural or legal person
with whom the public servant has a patrimonial relationship. Patrimonial
relationship means any kind of legal relationship (civil, commercial, of
labour, etc.) that has an economic content. In the first situation, there is no
legal relevance for the existence or non-existence of the public servant's
patrimonial advantage as a consequence of the exercise of his/her office.
The causal link between the conduct of the public servant in the exercise of
his office and the patrimonial relationship between him and the natural or
legal person benefiting from his action is sufficient. The attitude of the
public servant who is above all personal interest in solving a request,
making a decision or participating in a decision, to the public interest is
presumed to be vitiated.
For the rest of the situations provided by law, the notion of
„spouse of first-degree relative”. The degrees of kinship and affinity are
defined by art. 405 – 407 of Law no. 287/2009, republished, on the Civil
Code, as follows:
Degrees of kinship: first degree - parents and children; second degree
- brothers, grandparents and grandchildren; third degree - uncle/aunt and
brother nephew; fourth grade – first cousins.
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The degrees of affinity are established between the spouse and the
relatives of the other spouse (in-laws). They are established as follows: first
degree - father and daughter / son-in-law; second degree - brothers and
sisters-in-law; third degree - uncle and wife of nephew by brother; fourth
degree – cousins and their spouses.
Equally important is the notion of „patrimonial interest” which
relates to the patrimonial aspects in a complex way and refers to the
nature of the public servant's interest which could lead to his/her lack of
objectivity in making a decision and the possibility of anticipating a
benefit or disadvantage for himself or his spouse or first degree relatives
in the exercise of public office.
The conduct of public servants obliges them to refrain from
solving the request, taking a decision or taking part in a decision making,
and immediately informing his/her direct supervisor. He/she is obliged
to take the necessary measures for the impartial exercise of the public
office within 3 days from the date of awareness. The infringement of
these provisions may, as appropriate, entail disciplinary, administrative,
civil or criminal liability [art. 79 para. (2) and (4) of Law no. 161/2003].
In the case of a conflict of interest, the head of the public
authority or institution, at the proposal of the direct supervisor of the
public servant concerned, shall designate another public servant who
has the same training and level of experience [art. 79 para. (3) of Law
no. 161/2003].
In a constantly changing society, with a public sector that adapts
faster or slower, the conflict of interest will always be a cause for concern.
Although a conflict of interest does not ipso facto mean corruption, there is
a recognition that the appearance of a conflict between personal interests
and the duty of a public servant, if not treated properly, may lead to
corruption. The objective of an appropriate conflict-of-interest policy is not
simply to ban the public servant's private interests, even if such a method is
possible but to integrate the form to support the correctness of decisions
taken at the political and administrative level within the administration
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public, recognizing that an unresolved conflict of interest can considerably
diminish the "trust factor" of the citizen in state institutions.
From a legislative point of view, it is necessary to consider the
correlation of the legal provisions regarding the conflict of interests in
order to be able to determine unequivocally the situations in which it
has an administrative or criminal character, since Law no. 161/2003
regulates the conflict of interest only in the case of the first degree
relatives, unlike the criminal law that criminalizes the use of the function
for favouring some persons and in the case of the second degree
relatives or the in-laws.
Thus, Law no. 193/2017 for the modification of Law no. 286/2009
regarding the Criminal Code establishes in art. 301 para. (1) that the use
of office for favouring other persons represents the act of a public
servant who, in the exercise of his/her duties, has fulfilled an act by
which a patrimonial benefit has been obtained for himself, for his
spouse, for a relative or a cow to a second degree inclusively. This act is
punishable by imprisonment from one to five years and a ban on the
exercise of the right to occupy a public office for a period of 3 years.
The provisions of para. (1) does not apply in cases where the act
or decision relates to the following situations:
 issuance, approval or adoption of normative acts;
 the exercise of a right recognised by law or in fulfilment of an
obligation imposed by law, subject to the conditions and limits set forth
therein.
The legislative amendments to the Criminal Code regarding the
offense of conflict of interest led to the adoption of a new, more
simplified form, under the name provided in art. 301 – Use of office for
favouring certain persons. Although the imprisonment remains the same
(1-5 years), in the initial form the prohibition on the exercise of the right
to hold a public office was general, with no references to a certain
period of time, but the present variant is delimited in time, disposed
over a period of 3 years. The offense has a limited form that punishes
only the fulfilment of an act through which a patrimonial benefit has
18
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been obtained, not the participation in making a decision by which a
patrimonial benefit has been obtained. The scope of the offense has
been restricted to the sphere of persons indirectly benefiting from a
patrimonial benefit, so that the offense is not punished if the
patrimonial benefit has been obtained for another person with whom
the public servant has been in commercial or employment relations for
the past 5 years; or from which he/she has benefited or benefits in any
way. The crime penalises the public servant when he or she gets a
patrimonial benefit for himself / herself, for his/her spouse, for a relative
or an in-law down to the second degree inclusively. By „patrimonial
benefit” one means any kind of patrimonial advantage (goods, loans,
prizes, free services, job promotion). The incrimination norm does not
require the benefit to be unfair (the employed person has not existed,
the employee has not provided remunerated activities), but only that it
has actually been obtained through a favourable procedure. As novel,
the provisions do not apply in cases where the act or decision concerns
the exercise of a right recognized by law or in fulfilment of an obligation
imposed by law, subject to the conditions and limits laid down by law.
The court of law2 retained the offense of using the office of
favouring some persons as "the act of the defendant TC who as mayor of
commune X, in the performance of his duties, issued the provision no.70/
29.07.2017 and later, on 31.07.2017, he signed the individual labour
contract for the employee TBI (his daughter) through which she was
employed as a librarian in commune X, starting with 01.08.2017, realizing
through this employment a material value of 13.463 lei (income earned
from salaries during the period 01.08.2017 - XX.XX.2018), meets the
constitutive elements of the offense provided by art. 301 Criminal Code,
modified by Law no. 193/2017, with the application of art. 5 of Criminal
Code.
Regarding the objective aspect, the material element of the
offense is the deed of the defendant who has performed an act, namely

2

http://www.legal-land.ro/infractiunea-de-folosire-functiei-pentru-favorizarea-unor-persoane
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issued the Order no. 70/ 29.07.2017 and thus, on 31.07.2017, signed the
individual labour contract for the employee TBI (his daughter), following
this employment a patrimonial benefit of 13.463 lei, although he could
have delegated his duties, in the conditions of art. 57 para. (2) of Law no.
215/2001.
The offense of using the office for favouring certain persons does
not imply the faulty fulfilment of an act, but the natural fulfilment of a
duty. By default, the performance of the act must be accomplished in
the exercise of job attributions. The premise of the offense is that the
public servant has the legal capacity to perform the act. The provisions
of art. 62 of Law no. 215/2001 stipulate the mayor's obligation to sign
the contracts concluded by the local council. Therefore, the defendant,
as mayor, had the task of concluding the individual labour contract.
At the same time, the offense provided by art. 301 of Criminal
Code requires to have a public servant as qualified active subject.
According to the provisions of art. 175 para. (1) letter b) of the Criminal
Code, the following person is a public servant: the person who, on a
permanent or temporary basis, with or without remuneration, exercises
a public dignity or a public office of any kind. In the light of these
provisions, the mayor is a public servant, given his/her administrative
powers at the local level.
As a result crime, the immediate result consists in the harm
brought to the social relations regarding the trust in the job relations
and in the indirect realization of a patrimonial benefit for his daughter
(obtaining a constant income during 01.08.2017 – XX.XX.2018 in a total
amount of 13.463 lei). Also, it is irrelevant to the characteristics of this
offense if the patrimonial benefit realized was free or for consideration,
as it is irrelevant if the patrimonial benefit achieved was fair or not.
The causal link between the activity of performing the act and the
patrimonial benefit obtained is evidenced by the fact that in the sphere
of causative antecedence the circumstance of the defendant is
circumscribed exclusively, the act in the absence of which the result
would not have occurred.
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Regarding the subjective part, the defendant committed the act
with indirect intention, according to the provisions of art. 16 para. (3)
letter b) of the Criminal Code, because it had the representation of the
damaging on the job relationship and, although he has not aimed at
these consequences, has accepted the possibility of their occurrence”.

1.3. NATIONAL AUTHORITIES WITH RESPONSIBILITIES
IN CASES OF INCOMPATIBILITY AND CONFLICT OF INTEREST
The National Integrity Agency (ANI)3 is the autonomous administrative
authority with a legal personality that operates at national level as a single
structure. The purpose of the Agency is to ensure integrity in the exercise of
public dignities and offices and to prevent institutional corruption through the
exercise of responsibilities in the valuation of wealth statements, data and
wealth information as well as patrimonial changes, incompatibilities and
conflicts of potential interests there may be certain persons prescribed by
law, during the performance of public offices and dignities.
The evaluation activity carried out by the integrity inspectors
within the Agency shall be carried out on the state of the property
existing during the exercise of public dignities and functions, conflicts of
interest and incompatibilities of persons subject to Law no. 176/2010, as
subsequently amended and supplemented, according to its provisions,
which shall be supplemented with the provisions of the normative acts
in force.
The strategic guidelines in the Agency's work are as follows:
a) enhancing the capacity to assess assets declarations, wealthrelated data and information, as well as patrimonial changes,

3

https://www.integritate.eu/A.N.I/Organizare.aspx
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incompatibilities and potential conflicts of interest in which persons legally
permitted to perform their duties and dignities;
b) strengthening administrative capacity;
c) implementation and consolidation of the IT systems necessary
for the fulfilment of the job duties, as well as of the decisional ones;
d) strengthening the prevention and awareness components in
the fight against corruption by creating adequate proactive action
mechanisms;
e) improving the legal framework, creating and implementing
effective enforcement mechanisms;
f) permanent monitoring the solutions given by the relevant
jurisdictional, judicial and disciplinary entities in the cases brought by
the Agency;
g) continuing professional training of integrity inspectors and staff
in the administrative departments;
h) developing collaborative relationships by concluding protocols
with entities from the country or from abroad;
i) fulfilment of the strategic objectives stipulated by the
commitments assumed by Romania at European level through
normative acts and other programmatic documents.
The Fight Against Fraud Department (DLAF)4 is organized and
functions as a structure with legal personality within the Government’s
operational apparatus and in the coordination of the Prime Minister, based
on Law no. 61/2011 regarding the organisation and operation of the Fight
Against Fraud Department — DLAF.
The department assures, supports and coordinates, as the case
may be, the fulfilment of Romania's obligations regarding the protection
of the financial interests of the European Union, according to the
provisions of art. 325 of the Treaty on the Functioning of the European
Union. The Department is the contact institution of the European AntiFraud Office – OLAF within the European Commission. In fulfilling its
4

http://www.antifrauda.gov.ro/new/regulament-de-organizare-si-functionare-2
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duties, according to the law, the Department operates on the basis of
functional and decisional autonomy, independently of other public
authorities and institutions. In performing its functions, the Department
performs the following main tasks:
a) it ensures and facilitates the cooperation between the national
institutions involved in the protection of the financial interests of the
European Union in Romania, between them and European Anti-Fraud
Office – OLAF and the relevant public authorities in the other Member
States of the European Union or in countries receiving financial assistance
from the European Union;
b) it performs or coordinates control actions to identify
irregularities, frauds and other unlawful activities in connection with the
management, obtaining and use of European and associated cofinancing funds and any other funds falling within the financial interests
of the European Union, including of the loans and guarantees granted by
the European Investment Bank;
c) it conducts or coordinates control actions to identify
irregularities, frauds and other illegal activities that harm the financial
interests of the European Union in Romania by illegally diminishing own
resources;
d) it collects, analyses and processes data and conducts statistical
research in the field of the protection of the financial interests of the
European Union in Romania;
e) it initiates or approves draft normative acts on the protection of the
financial interests of the European Union in Romania;
f) it develops and coordinates training and training Programmes in
the field of anti-fraud;
g) it solves requests for administrative assistance, as a central
unit, under international cooperation agreements, aimed at protecting
the financial interests of the European Union to which Romania is a
party;
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h) it ensures, coordinates and monitors the reporting of
irregularities between national institutions and the European
Commission in accordance with the provisions of European law.
The National Anticorruption Directorate (DNA)5 is a prosecuting
structure specialised in combating high-level and medium-level
corruption. It is created as a necessary tool in the discovery,
investigation and bringing to court of cases of high-level and mediumlevel corruption. Through its work, it contributes to reducing corruption
in support of a democratic society close to European values. DNA, as a
structure with clearly defined competences in the area of combating
large and medium corruption, was created following a model adopted
by several European states such as Spain, Norway, Belgium, Croatia.
The need to set up a specialised prosecuting structure only to combat
high-level and medium-level corruption was given by the fact that
regardless of the level at which corruption occurs, it is fuelled when corrupt
individuals holding certain levers have the feeling that they are above the
law, that they are intangible and that society does not have sufficient
means to prove their criminal activities and to hold them accountable. In
order to effectively combat this kind of crime, which is part of the white
collar crime, a specialized, independent and appropriately resourced
institution is needed. The concrete results of the specialized anti-corruption
corporation at high level are designed to discourage corruption at all levels.
DNA is an independent entity in relation with the courts of law,
prosecutor's offices, as well as with other public authorities. In relation
to community funds, it investigates and sues the causes of European
fund fraud based on complaints received from the Department for
Fighting Fraud or at Office of Inquiry.
The Certification and Payment Authority (ACP)6 of the Ministry of
Public Finance is responsible for ensuring an efficient financial
management of the non-reimbursable foreign funds received from the
5
6

http://www.pna.ro/about_us.xhtml
http://www.mfinante.gov.ro/acp.html
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European Union as well as from other donors - international bodies. As
such, the ACP has attributions in terms of pre-accession funds, the
Structural and Cohesion Funds, the European Fisheries Fund and the
funds received under the European Economic Area Financial
Mechanism. Thus, in relation to the aforementioned external nonreimbursable funds, the ACP has the following main functions/activities:
a) it ensures the certification of expenditures incurred in
Programmes/projects financed by the aforementioned funds;
b) for the purpose of certifying expenditure included in expenditure
declarations sent to the European Commission/international bodies/donors,
carry out on-the-spot verification missions on the level of implementing
agencies, managing authorities, intermediate bodies and, where appropriate,
beneficiaries;
c) it ensures the receipt and transfer of the non-reimbursable
funds received by Romania from the European Union and from other
donor international organisations to implementing agencies/
implementing authorities/managing authorities/beneficiaries according
to the rules applicable to each type of financial instrument;
d) it keeps track of all amounts received from the European Union
as well as other donor and transferred international bodies;
e) it ensures compliance with reporting procedures and prepares
consolidated financial reports;
f) it ensures the existence of a system for reporting and managing
irregularities; it keeps track of all amounts recovered or recovered
following irregularities or as a result of the annulment of the decision to
grant financial assistance and refund to the European Commission/
international bodies/donors amounts unused or wrongly paid out of
Community funds or funds received from international bodies/donors.
The Audit Authority7 exerts obligations in the field of external
audit, which belongs to Romania as a member state of the European
Union. It is organized and functioning for the non-reimbursable pre7

http://www.curteadeconturi.ro/AutoritateAudit.aspx?categ=3
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accession funds granted to Romania by the European Union through the
PHARE, ISPA and SAPARD Programmes, the Structural and Cohesion
Funds, the European Agricultural Guarantee Fund, the European Fund
for Agriculture and Rural Development, Fisheries, as well as for the funds
to be granted in the post-accession period.
The Audit Authority is an operationally independent body in
relation with the Court of Accounts and the other authorities
responsible for the management and implementation of nonreimbursable EU community funds. On the territory there are regional
structures organised in the counties where agencies, management
authorities and/or intermediary bodies managing Community funds
operate. The Audit Authority is the only national authority competent to
carry out external public audit, in accordance with Community and
national legislation, on the above funds; may carry out external public
audit on other categories of funds, and the regulations governing those
funds will also provide for the provision of the necessary resources.
In accordance with EU community and national legislation, with
internationally accepted audit standards, the Audit Authority carries out
system audit and audit of operations.
It has its main attributions:
a) assessment of the compliance of the management and control
systems for the operational Programmes co-financed by the structural
instruments and the European Fisheries Fund with the Community legal
provisions;
b) verification, based on a representative sample, of the
expenditure declared by the authorities responsible for the
management and implementation of those funds;
c) annual reporting on the compatibility of the management and
control systems of the authorities responsible for the management and
implementation of those funds, on their ability to ensure compliance of
operations with Community rules;
d) verification of the existence and correctness of the national cofinancing element;
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e) issue of audit certificates on the annual accounts of the paying
agencies as well as for the SAPARD Euro account, as to the
completeness, accuracy and veracity of those accounts;
f) issuance of an opinion on the statement of assurance issued by
paying agencies for agriculture and rural development;
g) issuance of closure statements, accompanied by audit reports,
for each Programme or measure financed from the funds referred to, as
appropriate;
h) monitoring compliance with the accreditation criteria of the
authorities responsible for the management and implementation of nonreimbursable Community funds for agriculture and rural development
throughout their technical and financial implementation;
i) tracking of the implementation by audited entities of
recommendations made following audit work performed by the Audit
Authority.
The Management Authorities8 are responsible for the efficient,
effective and transparent use of the funds from which the operational
Programme is funded. Among their most important tasks we list:
a) they elaborate and negotiate with the European Commission
the operational Programme they manage;
b) they ensure the correlation of operations in the operational
Programme under management with those of other Programmes financed
from structural instruments under the coordination of the Authority for the
Coordination of Structural Instruments;
c) they elaborate and modify the Frame Implementation
Document in accordance with the objectives and priorities established
by the Operational Programme and submits it to the Monitoring
Committee;

8

http://www.fonduri-ue.ro/index.php?option=com_content&view=article&id=45:organizare
&catid=9: minister&Itemid=111
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d) they draw up procedures for the management of the
operational Programme and draw up the applicant's guides for the calls
for proposals;
e) they develop the evaluation and selection criteria for projects
for the operational Programme under management and submits them to
the approval;
f) they ensure the monitoring of the implementation of the
operational Programme and report to the monitoring committee on the
progress made in achieving its specific objectives as well as on the
targets set for each priority axis;
g) they participate in the annual meetings with the European
Commission to review the progress of the implementation of the
operational Programme managed, informs the Monitoring Committee
about the observations of the European Commission and cooperates with
the Authority for the Coordination of Structural Instruments and the
Certification and Payment Authority to take the necessary actions to resolve
the observations.
In carrying out their own objectives, they have control structures
organised for that purpose within them, or may delegate activities to
ascertain irregularities and establish budgetary receivables for intermediary
bodies operating within public institutions.

1.4. HYPOTHESES GENERATING INCOMPATIBILITIES AND
CONFLICTS OF INTEREST IN THE MANAGEMENT
OF PROJECTS WITH EUROPEAN FUNDING

The result of the experience gained by accessing European
funding sources in the previous financial year has determined in the
public system in Romania a strategic and predictable approach from the
beneficiaries of financing. If initially the projects were accessed as a
challenge for beneficiaries to obtain European funding to solve specific
problems, later on this activity was carried out in a centralised form,
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starting from the needs identified at their level during the programming
period and obtaining results integrated in the implementation phase.
Overall, each project contributes to the achievement of a major
objective of the Programme under which funding has been awarded,
virtually generating an integrated system of results. At strategic level,
major projects with priority impact on priority areas of action that will
contribute to the improvement of the current administrative system are
prioritized.
The strategic planning of a project is carried out on the level of the
beneficiary on the basis of its own procedures and methodologies for
identifying the sources of financing by elaborating an organised version
of the project idea, according to the conditions of accessing the funds
stipulated in the regulations/guidelines. A project completes several
stages, from start to end, including a series of steps taken on the level of
the Contracting Parties to the agreement /order/financing contract.

STAGES OF A PROJECT

During the four stages there may be some situations that need to
be administratively managed by both parties. Thus, the applicant for
funding at the project elaboration stage must take into account and
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comply with the current legislation on incompatibilities and conflict of
interest. Similarly, the authority financing the project has a number of
constraints established in the project evaluation process, with priority
being given to the provisions of Section 2 - Rules on conflict of interest in
GOVERNMENT EMERGENCY ORDINANCE OUG 66/2011 on the
prevention, detection and sanctioning of irregularities in obtaining and
using the European funds and/or the national public funds related to
them, with subsequent alterations and completions.
In the case of awarding the funding, based on the favourable
response obtained as a result of the completion of the evaluation phase,
the provisions of the agreement /order/financing agreement that contain a
distinct section in its content regarding the conduct of the parties regarding
incompatibilities and conflict of interest intervene. The implementation
phase of the project is the sole responsibility of the grant beneficiary,
sometimes intervening the responsibility of the granting authority for
project monitoring. The activity verification of the implementation of the
project falls within the exclusive competence of the authority that finances
the project, in compliance with the legal provisions on conflict of interest,
imposed by the GOVERNMENT EMERGENCY ORDINANCE OUG 66/2011,
which shall be completed in accordance with the provisions of the grant
agreement/order/contract and the provisions of the national legislation on
incompatibilities and conflict of interest. The transparent and objective
attitude of the applicant in the drafting stage of the project on
incompatibilities and conflict of interests is mainly circumscribed to the
activity of setting up the team, including the general rules applicable to
public servants.
In the regulation/guidelines for accessing European funds, the
financing applicant finds details on the setting up of the project team,
often of an indicative nature, usually referring to the categories of
mandatory staff, the requirements for occupying the positions in the
project, the way of replacing them etc. There are no situations that
could give rise to incompatibilities and conflicts of interest that should
be avoided by the eligible applicant at the time the project team is
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established. These issues remain in the applicant's analysis and
responsibility, in accordance with the rules of organisation and
functioning of the public institution, the legal status of public servants
and the applicable normative framework for ensuring transparency in
the exercise of public offices, preventing and sanctioning corruption.
The way in which the project team is formed influences the overall
management of the activities carried out during the implementation phase.
That is why the way of appointing the project manager and team members
is particularly important, given the existing constraints for the public
servants. By way of exception, the current legislation allows the public
servant to participate in the project team without any incompatibility with
the basic position he/she occupies. There are some situations that may
occur at the stage of setting up the project team as a result of the
nomination of some public servants holding leading positions in the public
institution that may generate interpretations and, why not, suspicions of
incompatibilities and conflicts of interest. As a rule these situations also
remain in the project implementation stage if they have not been identified
by the sponsor during the project evaluation, but they may also intervene
later in the course of the project. The causes that may generate such
situations in the evolution of a project are diverse, which is why we are
trying to exemplify the most important ones, without limitation:
 The absence of a set of rules corresponding to the sources of
financing containing information necessary for the potential public
beneficiaries, at the stage of writing and implementing the projects with
European financing, regarding incompatibilities and conflicts of interest;

ATTENTION !!! The rules for setting up the project, modification and
remuneration team for the public beneficiaries do not differ from one
financing Programme to another
 Erroneous grounding of the project budget based on a relation
preset in the guide between direct expenditure and investment
expenditure;
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ATTENTION !!! The approval by the financing body of a budget
grounded on certain value obliges the public beneficiary to execute it,
even if afterwards those values prove to be erroneously established
 The staff shortage on the level of the public institution can cause
the personnel to be incorrectly employed in certain positions in the
project team;
ATTENTION !!! The absence of specialised personnel who may fill
certain key positions within the project team can lead to situations of
incompatibility or conflict of interest (1 public official fills two
positions within the same project team: Project Manager and Expert)
 The lack of human resource stability and fluctuations in
personnel leads to the frequent replacement of members of the project
team;
ATTENTION !!! Frequent changes in the project team predispose its
members to possible situations of incompatibility and conflict of
interests (the public servant who, after being nominated as a member
of the project team, becomes the head of the project manager in the
latter’s basic position)
 The expression of personal intentions or interests lacking
transparency and objectivity in determining the composition of the
project team from the governing bodies of the institution;
ATTENTION !!! The nomination of the project team without a
thorough analysis of the qualifications, positions/functions he/she
fills/holds within the organisation and implicitly within the project
may lead to situations of incompatibility and conflict of interest
 Applying certain provisions and conditions set out in the
Regulation/Financing Guide to the detriment of general legislation
applicable to public servants;
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ATTENTION !!! The lack of rules outlined in the Guide applicable to
public beneficiaries regarding the nomination of staff in the project
and the explicit indication of the legal norms related to personnel
costs creates the advantage of applying more favourable legislation
and implicitly possible incompatibilities and conflicts of interest
 Lack of clarity, correlation and systematization of normative
acts, misinterpretation of the law and frequent changes in wage
legislation;
ATTENTION !!! The text that allows the public servant to interpret the
exceptions permitted during the filling of the public office will
inevitably generate also an interpretation by the assessor of his/her
activity, generating thus vulnerabilities in situations of incompatibility
and conflict of interest
 The positive feedback received from the Funder regarding the
replacement of a member of the project team in an alleged
incompatibility situation subsequently found may generate new
situations up to the moment of finding;
ATTENTION!!! The replacement of a project team member validated by
the sponsor who subsequently finds a possible incompatibility or conflict
of interest may encourage the public beneficiary to commit other
breaches of the legal rules applicable to that category of officials.
 The possibility offered by the law to the public servant to
perform duties in other areas of activity in the private sector which are
not directly or indirectly related to the duties exercised, according to the
job description, under certain conditions, may generate on the level of
the project incompatibility and conflict situations of interests;
ATTENTION !!! The direct award of a public procurement contract by a
public institution to a project, an economic operator with which the
public servant, as Project Manager, has a contractual relationship
outside the job relationship in a field of activity that does not directly
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or indirectly linked to the duties exercised in the job description, may
give rise to a situation of incompatibility or conflict of interest
 Performing the activities afferent to the public office in the
project for a representative of the private sector may lead to
incompatibility or conflict of interest;
ATTENTION !!! The exercise of a position in the private sector outside
the job relationship, which corresponds to the attributions
established within the project carried out on the level of the public
institution, according to the public function, as a member of the
project team, may lead to a situation of incompatibility or conflict of
interests, after case
All these causes may lead to situations of incompatibility and
conflict of interest in the project management activity, regardless of the
stage they occur, being extensively presented in Chapter II of the Guide.
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CHAPTER II. MEASURES TO PREVENT SITUATIONS
OF INCOMPATIBILITY AND CONFLICT OF INTEREST
IN PROJECT MANAGEMENT
2.1. SITUATIONS OF INCOMPATIBILITY AND CONFLICT
OF INTEREST IN THE IMPLEMENTATION OF PROJECTS
WITH EUROPEAN FUNDING

Starting from the idea that there is a legal framework for
regulating situations of incompatibility and conflict of interest in the
process of evaluating/verifying the applications for financing/
reimbursement related to the activity of managing the European funds
and the carrying out of the public procurement procedures, it is
necessary to establish some rules for grant beneficiaries in the stage of
project implementation. If in the field of public procurement there is the
PREVENT system used in public procurement award procedures,
irrespective of the source of funding, in order to prevent conflicts of
interest, there are no such instruments in project management available
to beneficiaries financing from the perspective of situations that may
lead to incompatibility and conflict of interest. Prevention in relation to
these situations must be carried out prior to occurrence and falls under
the responsibility of each public servant, the legal representative of the
institution and the project manager, in order not to affect the
implementation of the project, the team and implicitly the funding, by
the irregularities subsequently found.
The capacity acquired in projects is compatible with the public
function held if it is realised according to art. 94 para. 22 of Law no.
161/2003, which stipulates that „the public servant who is appointed by
administrative act to be part of the project team financed by post35
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accession non-reimbursable Community funds, as well as reimbursable
or non-reimbursable external loans contracted or guaranteed by the
State, is not incompatible”. Under these circumstances, the provisions
applicable are the stipulations of art. 16 of Law no. 153/2017 regarding
the salaries of the staff paid from public funds, which establishes the
way of granting the salary rights for the activity performed in projects
financed by European funds.
By administrative act „the staff of the institutions and/or public
authorities nominated in project teams funded by European nonreimbursable funds shall benefit from the increase of basic salaries, job
remuneration/salary, bonuses by up to 50%, irrespective of the number
of projects in which the person is involved. This increase applies pro-rata
to the actual time allocated to the activities for each project and is only
granted if staff costs are eligible for reimbursement from European
funds”. The activities provided by the staff of the institution or public
authority nominated in the project teams are those set out in the
approved activities schedule as well as those derived from the
beneficiary's obligations towards the donor authority and are
adequately reflected in the job descriptions in accordance with the legal
provisions in the force.
The inclusion of the attributions in the job descriptions is made in
accordance with the measures for ensuring the transparency in the
exercise of the public offices provided by the Law no. 161/2003 and the
applicable internal management and control system. Equally important
are the obligations assumed by the beneficiary by signing the order/
agreement/financing contract. The deviations from established rules in
the field may lead to instances of incompatibility and conflict of interest
for public servants. Except the procurement procedures where there were
most situations like this, according to reports by the National Integrity
Agency, from 2017 to date in this area being taken administrative
measures to prevent such situations, the next activity generating the of
situations is the creation and modification of the project team. The most
frequent situations encountered in the management of projects with
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European funding have as their hypotheses mainly the cases analysed in
the previous chapter. Although an individual analysis of each case is
necessary, we present the following situations that could lead to
incompatibilities and conflicts of interest in project management, without
forwarding a general and binding interpretation of the texts of the law:
a) Appointment of the public servant in
the stage of project elaboration in two
positions within the same project team

ELABORATION STAGE

PUBLIC SERVANT

MATERIALS
ELABORATION
EXPERT

PROJECT
MANAGER

b) Appointment of the public servant by
IMPLEMENTATION
administrative act to fill two positions
STAGE
within the same project team
c) Appointment of the project manager by administrative act and of the
team comprising public servants holding management positions on the
level of the institution, to which the project manager is under a
subordination report
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d) Appointment of the legal representative of the institution, who is
also authorising officer as Project Manager on the level of the
institution he/she represents

AUTHORISING
OFFICER

LEGAL
REPRESENTATIVE

GRANTS THE
PAYMENT
SIGN OFF

PROJECT
MANAGER

e)
Existence
of
kinship and affinity
relations of the type
spouse, relative or inlaw to second degree
between the manager
and the members of
the project team, under
certain
conditions,
based on contractual
relations concluded in
the project

PROJECT MANAGER
(SPOUSE)

PROCUREMENT
MANAGER

COMMUNICATION
EXPERT

FINANCIAL
MANAGER (spouse)

IMPLEMENTATION
EXPERT

f) Appointment in the project team of a person for whom the activity
carried out within that team generates a situation of incompatibility or
38

Practical Guide on rules to avoid situations of incompatibility and conflict of interests
drafted within the project „Developing the capacity to prevent and investigate situations
of incompatibility and conflict of interest affecting the financial interests
of the European Union – DeCInCo_UE”
Project co financed through the HERCULE III Programme 2014 – 2020,
„Law Training and Studies” Action

conflict of interest with the public function he/she occupies (e.g. financial
officer – auditor on funds or financial responsible – person who gives the
CFP in the institution)
WITHIN THE PROJECT TEAM

WITHIN THE PUBLIC INSTITUTION

LEGAL
REPRESENTATIVE

LEGAL
REPRESENTATIVE

PROJECT
MANAGER

CHIEF
ACCOUNTANT
(grants CFP
VISA)

FINANCIAL
MANAGER
(grants CFP)

LEGAL
MANAGER

FINANCIAL
SPECIALIST

LEGAL
ADVISOR

g) Concomitant establishment of two legal employment relationships
(job relation related to the basic function and individual work contract
concluded on the project) with the same employer
ACT OF APPOINTMENT IN
THE PUBLIC OFFICE (BASIC
POSITION)
INDIVIDUAL LABOUR
CONTRACT (CONCLUDED
FOR THE PROJECT)

• JOB RELATIONS
• JOB DESCRIPTION
• LABOUR RELATIONS
• JOB DESCRIPTION

h) Direct award of a public procurement contract by a public
institution to a project, an economic operator with which the public
servant, as Project Manager, has a contractual relationship outside the job
relationship in a field of activity that does not directly or indirectly linked to
the duties exercised in the job description, may give rise to a situation of
incompatibility or conflict of interest
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WITHIN THE PUBLIC INSTITUTION

WITHIN THE ECONOMIC OPERATOR

PROJECT MANAGER

PRIVATE MANAGER





PUBLIC PURCHASE

CONTRACT

CONTRACTUAL
RELATION





ECONOMIC
OPERATOR

TRAINER
(Public servant /
Project Manager)

i) The exercise of a position in the private sector outside the job
relationship, which corresponds to the attributions established within the
project carried out on the level of the public institution, according to the
public function, as a member of the project team, may lead to a situation
of incompatibility or conflict of interests, as applicable
WITHIN THE PUBLIC INSTITUTION

WITHIN THE PRIVATE ENTITY

EUROPEAN PROJECT

EUROPEAN PROJECT
PRIVATE BENEFICIARY





PUBLIC SERVANT

CONTRACTUAL
RELATION





IMPLEMENTATION
REPORTING EXPERT

IMPLEMENTATION
REPORTING EXPERT
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2.2. RULES TO PREVENT AND AVOID SITUATIONS
OF INCOMPATIBILITY AND CONFLICT OF INTEREST

As we have seen in the previous chapters, the relationship
between the sponsor and the beneficiary of public funding is established
on the basis of the grant agreement/order/contract. As a rule, the
standard form of this contract includes provisions on the legal status of
incompatibilities and conflicts of interest, as determined by the
contracting parties. By way of example, conflicts of interest represent, in
the case of contracts funded by the European Social Fund „any situation
which prevents the contracting parties from having a professional,
objective and impartial attitude or from performing the activities
provided for in the contract in a professional, objective and impartial
manner on grounds of family, personal life, political or national affinities,
economic interests or any other interests. The above mentioned interests
include any advantage for the person concerned, spouse, relatives or inlaws up to the second degree inclusively”.
As it can be seen, the definition is broad and comprehensive, with
elements of conflict of interest found in the provisions of Law no.
161/2003. The obligations in this respect are correlated for the parties
to the contract, which are bound „to take all due diligence to avoid any
conflict of interest or incompatibility as defined by the Romanian and
European legislation in force and to inform each other in a timely
manner about any situation that gives rise to or is likely to give rise to
such a conflict”. It can be noticed that in addition to the situations
expressly provided for by law, any instances of incompatibilities and
conflicts of interest that may arise during the course of a project must
be considered.
The issue of incompatibilities and conflict of interest concerns all
parties involved in the execution of this contract, starting from the partners
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involved, subcontractors and employees of the financing beneficiary, to the
employees of the contracting authority (the financier). The sanction applied
in case of non-compliance with these obligations is very severe, thus, the
Contracting Authority „reserves the right to verify that the measures taken
by the Beneficiary are appropriate and to require the Beneficiary to take
additional action, if necessary, to avoid a conflict of interest or
incompatibility or to terminate the contract de jure without delay, without
the intervention of an arbitral tribunal/court and without the fulfilment of
other formalities, except the submission to the Beneficiary of a simple
notification of the termination of the contract, in the event of a conflict of
interest or incompatibility”.
In these circumstances, we consider that the prevention of such
situations becomes more important than identifying and sanctioning
them, and the beneficiaries of the financing have to take all the
necessary measures in order to execute in good conditions the
contractual provisions. Some activities require prevention from the
grant applicant even from the project writing phase, these measures
being particularly important for the project management activity at the
implementation stage.
Taking into account the situations identified in the previous
section, we shall forward a set of rules to be considered on the level of
the Beneficiary (public institution) in the stages of project design and
implementation, to prevent and avoid situations of incompatibility and
conflict of interest:
A. Establishment of the analysis team and establishment of the
composition of the project team in the stage of its elaboration, on the
level of the public institution, from which a legal adviser / specialist with
legal studies
Solution: Appointment of the Analysis Group and elaboration of
the Project Team Logical Matrix
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LOGICAL MATRIX OF TEAM ESTABLISHMENT





ANALYSIS PHASE


IDENTIFICATION PHASE
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INTERVENTION




PURPOSE
AND
OBJECTIVES
OF PROJECT









ORGANISATION

ORGANISATION
OF PUBLIC
INSTITUTION

ATTRIBUTIONS
FROM JOB
DESCRIPTION







FUNCTIONAL
STRUCTURES /
COMPARTMENTS

OVERLAYINGS
WITH PROJECT
RESPONSIBILITIES





PUBLIC
STRUCTURE /
SERVANT

INCOMPATIBILITY
AND CONFLICT OF
INTEREST





BASIC POSITION

ATTRIBUTIONS IN
THE PROJECT

TYPE OF

STATUS OF STAFF







TYPE OF
ACTIVITIES





POSITION IN THE
PROJECT





RESULTS



RESPONSIBILITIES



B. Analysis of the project idea from the perspective of the field of
intervention, the purpose and objectives proposed, the type of activities and
the results related to the specific applicant's eligibility, the categories of staff
and their status, the necessary functions in the project and the
responsibilities set at the team level
Solution: Elaboration of the Project Team Logical Matrix – Analysis
Phase
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C. Identifying the organisation and functioning of the public
institution, the structures, departments and categories of public
servants, their public offices and the job descriptions attributed to the
responsibilities established in the project, possible incompatibilities or
conflict of interest that may arise in connection with the public function
and the ultimate determination of the tasks foreseen in the project
Solution: Elaboration of the Project Team Logical Matrix –
Identification Phase

ATTENTION !!! The summary of the tasks foreseen in the project
needs to be established from the project design phase. As a rule, they
are required to complete the Funding Application Form
D. The public official nominated in the project team may occupy a
single position within the project team, according to the competences
acquired during the occupation of the civil service and the specific activities
carried out, corresponding to the job description
Solution: Appointment by administrative act in one single position
within the team

ATTENTION !!! By exception, public institutions may be staffed with
personnel with fixed-term individual employment contracts, from
outside the organisational chart, by administrative act of the head of
the institution (according to art. 16 para. (10) of Law no. 153/2017
according to art. 16 para. (10) of Law no. 153/2017 regarding the
salaries of the staff paid from public funds), when such staff cannot be
identified on the level of the public institution
E. Within the project team there is a direct subordination relation
of the project team members to the project manager. Beside this relation
(at the basic position) there can be no direct subordination of the project
manager to one of the team members
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Solution: Substitution of the team members and elimination of the
previously created situation

ATTENTION !!! It is forbidden to designate an official by
administrative act to be part of the project team funded by postaccession non-reimbursable Community funds as well as reimbursable
or non-reimbursable external loans contracted or guaranteed by the
State, who exercises control over the activity carried out within it
(according to art. 94 para. (22) of Law no. 161/2003 regarding certain
measures to assure transparency in the exercise of public offices,
public positions and in the business environment, to prevent and
punish corruption)
F. One should avoid the situations where the legal representative of
the institution having the capacity of authorising officer is nominated,
under certain conditions, by administrative act (excluding the issuance of
the administrative act by his or her own) as Project Manager (see
explanations presented to letter E)
Solution: The appointment of another public servant as project
manager
G. It is forbidden to set up a project team based on kinship and
affinity relations of the type spouse, first-degree relative or in-law that
may exist between the manager and the members of the project team,
under certain conditions, on the basis of contractual relations concluded
in the project
Solution: Setting up a project team with the interdiction of these
relationships

ATTENTION !!! A public servant is in a situation of conflict of interest
if he/she participates in the same commission, constituted according
to the law, with public servants who are their spouse of first-degree
relatives (according to art. 79 para. (1) letter b) of Law no. 161/2003)
(!) Direct hierarchical relationships are not allowed if the respective
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public servants are spouses or first-degree relatives (according to art.
95 para. (1) of Law no. 161/2003)
(!!) The persons who are in the situation referred to in para. (1) must
opt, within 60 days, to terminate direct hierarchical relations or
renounce the status of public servant (according to art. 95 para. (3) of
Law no. 161/2003)
H. It is forbidden to designate a public servant within the project
team if the activity carried out within that team generates a situation of
incompatibility or conflict of interest with the public office he or she
occupies
Solution: Setting up a project team with the interdiction of these
situations

ATTENTION !!! The public servant appointed as a financial officer in
the project team is in a situation of incompatibility if he/she performs
public offices audit over the activities carried out in the project
(!) It is forbidden to appoint an official by administrative act to be
part of the project team financed by post-accession non-reimbursable
Community funds as well as reimbursable or non-reimbursable
external loans contracted or guaranteed by the State, who performs
auditor's duties on the activity carried out within it (according to art.
94 para. (22) of Law no. 161/2003)
I. It is forbidden to conclude an individual fixed-term employment
contract with a public servant within a project financed by European nonreimbursable funds, carried out on the level of the same employer with
whom the public servant has job relations.
Solution: carrying out project activities based on job relations

ATTENTION !!! The public servant and the public servant with special
status who fills positions or carries out activities in the field of teaching,
scientific research, literary artistic creation, are not in a situation of
incompatibility (according to art. 96 para. (1) of Law no. 161/2003)
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J. It is forbidden the participation of the public servant as project
manager in the direct award of a public procurement contract in the
framework of the project to an economic operator with whom he/she
has a contractual relationship outside the job relations even though
his/her field of activity for which is remunerated is not directly or
indirectly related to the duties exercised based on the job description
afferent to the public office
Solution: Abstaining from decision-making and immediately informing
the hierarchical chief to whom it is directly subordinated

ATTENTION !!! A public servant is in a situation of conflict of interest if
he/she is called upon to make a decision or to participate in making a
decision on natural and legal persons with whom he-/she has patrimonial
relations (according to art. 79 para. 1 letter a) of Law no. 161/2003)
K. It is forbidden to exercise a function in the private sector, outside of
job relations, which has as its activity the attributions exercised within the
project carried out on the level of the institution, according to the public
office, as a member in the project team, designated by administrative act by
the head of the unit.
Solution: Renouncing to one of the two incompatible positions

ATTENTION !!! A public servant or a public servant with special
status is in a situation of incompatibility if he/she fills positions in
other areas of activity in the private sector which are directly or
indirectly connected with the duties exercised as a public servant or
public servant with special status according to the job description (see
art. 96 para. (1) of Law no. 161/2003)
(!) The activities carried out in the project are appropriately reflected
in the content of the job description for the public function,
throughout the project implementation period
(!!)The performance of the project tasks in the private sector outside
the job relations is directly or indirectly related to the duties exercised
as a public servant, according to the job description, thus there is a
possible incompatibility situation
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The situations presented are indicative and represent only a part
of the cases that may be identified in practice, providing support to all
those interested in preventing and avoiding situations of incompatibility
and conflict of interest. Each case must be analysed separately,
depending on the rules governing the organisation and operation of the
beneficiary requesting the funding, the status of the staff involved in the
project implementation, the eligibility rules established by the sponsor,
the rights and obligations of the parties arising from the grant
agreement/agreement and last but not least, the national and European
legislation to which we must report. Identifying these situations in a
consumed form generates a major impact on the financial management
of the project as a result of applying the provisions of the GOVERNMENT
EMERGENCY ORDINANCE O.U.G. no. 66/2011 on the prevention,
detection and sanctioning of irregularities in obtaining and using the
European funds and/or the national public funds related to them, with
subsequent alterations and completions.

2.3. MEASURES TO EFFECTIVELY MONITOR PROJECT
MANAGEMENT

The activity of attracting non-reimbursable external funds through
the elaboration and implementation of projects is one of the general
priorities, identified on the level of the public beneficiaries. Although the
term "project" has become increasingly used and known among public
servants, being understood as a complex, lasting, bureaucratic, formal
and complicated activity, there are very few who dare to enter the
mysteries of this word, the vast majority considering that "I may be
wrong, I’d rather do not get involved". Writing a project is not a simple
activity, it requires skills and knowledge from several fields, which
through exercise can be improved through a natural transition from
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simple to complex, ending in the elaboration and implementing largescale projects.
Nowadays projects have become so complicated, diversified and
complex that a certain fear has occurred about them, a type of
perception that implementing a project is an almost extraordinary
performance, which can only be achieved by a small number of
"participants." As with other areas, most of the times fear comes from
ignorance, like the idea of a 10-minute training sufficient in the
management of the project, ant they can no longer be supported. When
the project involves several tens of interdependent or interlaced
activities, meaning that the start of one depends on the successful
completion of another, where funding comes from multiple sources, and
the allocation of funds comes in instalments, when resources need to be
allocated at different times for certain partners, depending on the
activities and their degree of involvement, c The project team is set up
on the level of several structures of the institution, when part of the
activities is subcontracted to third parties, the project management
begins to become a complex and rigorous activity, in no case easy or
superficial approach .
Project management is not a simple activity, but with the
necessary skills and knowledge performance in the field can be
achieved. The techniques and skills associated with project management
should be seen as a way of thinking, communicating and acting. The
novelty of thinking comes from the fact that the project can be seen as a
chain of activities that produce measurable/quantifiable results.
The project manager has at disposal certain specific tools to enable the
project to be implemented, such as the allocated resources, the project team
and the relationship with the financing body. These properly used tools can
maintain a perfect balance between three very important factors: budgets,
deadlines and results.
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The life cycle of a project 9 has four stages, starting with the design
of the project idea until the final verification of the implementation,
including its closure. It is very important to know all the stages a project
is going through in order to avoid the situation where, from negligence
or ignorance, we jump over one of them. The risk is therefore very high.
We may find ourselves in the situation where we are already
implementing a project in which we have jumped, for example, in the
stage of preparing the application for funding over the stage of
identifying the need existing at the institution level. What does this thing
mean? Simply put, we implement a project that is not needed, or we
implement a project in an unrealistic manner.
Another situation on the level of the public institution might be to
implement a project that we do not know, did not participate in its
writing, we do not know what the team's vision was in achieving the
objectives, the activities do not present enough elements regarding their
implementation, may arise from staff fluctuations on the level of the
institution and, implicitly, of the team. How do we do such a situation?
The public institution has the capacity to implement such a project, or to
renounce funding, assuming under the financing contract this obligation.
The risks are quite high and in one situation on the other, a decision
taken by the management of the institution is necessary. When deciding
to renounce financing, as a public institution, the penalties are quite
severe, the most serious being the prohibition to access the Programme
for a maximum of 3 (three) years. This is the reason why one has to
„weigh” this decision very thoroughly.
On the other hand, to implement a project that we do not know
or that does not respond to identified needs at the institution level
represents „a fight lost before it starts” or „loss of time and resources”.
Everything is related to the project team’s level of experience, the
manner the team can adapt to the project requirements or how it

9

http://reteaformare-aplvs.ro/wp-content/uploads/2015/07/Manual-Managementulfinanciar-al-proiectelor1.pdf
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succeeds in „adapt the project as it unfolds” to the needs of the
institution, if possible, and certainly on the decision of the entity leader.
We remark that an extremely important factor is represented by
human resources.
It would be ideal that between the project and the Strategic Plan
of the Public Institution Development there is harmony, which means
that the establishment of the project idea and of its objectives must
precede the search for/identification of the funding source(s). But, most
of the time, things are happening in the opposite direction, the
employees of an institution are informed about the existence of a
financing source, the launch of a new Programme, and precisely then
"the idea emerges", an idea that will broadly correspond to the
requirements and the envisaged objectives in terms of funding. In this
situation, the idea of the project does not correspond to the institution's
development needs, in the best case it will only touch some parts of a
whole, without being able to fully cover a necessity. However, the order
generating performance is a strategic objective – funding source whose
objectives coincide with those of the institution, thus, the unit of
measure of performance is the ability of the organisation to establish a
sustainable link between the projects it carries out and its operational
and strategic objectives.
The special role of the project team under the direct coordination
of the manager is decisive in the organisation of the activities and the
achievement of the results. Knowing and understanding the milestones
provided in a project's life cycle can greatly help in the work the team
and the project manager make. The traceability of the actions
undertaken by the team at the stage of project design requires the
implementation of the project as far as possible by the same persons in
the implementation or execution phase. The roles acquired by members
within the team, from the project development phase, must be retained
during implementation. An analysis of the roles and responsibilities of
the project, as well as the identification of public servants in order to
form the project team, is carried out under conditions of maximum
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rigor, on the basis of criteria relating to legality, competence, objectivity
and non-discrimination. This is particularly important in identifying
possible situations of incompatibility and conflict of interest. For better
awareness and accountability of public servants to be nominated by
administrative act to be part of the project team, it is recommended to
fill in a Declaration on personal responsibility (according to ANNEX no.1
to the present Guide).
After the appointment of the project manager, his/her role
becomes extremely important in this regard throughout the project
implementation period. In this regard, the role of the project manager
is to monitor, on a permanent basis and equally, the changes within
the public institution, both on the level of basic functions and on the
level of the project team. Monitoring changes in the project team is an
integral part of project management and implicitly of day-to-day
management. Provides information through which management can
identify and solve problems related to project implementation and
progress.
The project management checks how the team is set up, the
activities given to each member, how they are done in a unit of time, the
planned time and what is needed to carry out an individual activity, if the
general work plan can be fulfilled in the timetable set, if the resources are
available at the right time, in sufficient quantities and in the right quality,
taking into account both human and physical resources. Monitoring the use
of resources means analysing the resources used in relation to the results
obtained. This will allow the estimation of project efficiency. Appropriate
management of resource use means identifying deviations from the
Programme and taking corrective action.
The project manager's monitoring activity on the team level is
mainly based on the collection of data (facts, observations and
measures) and their documentation, analysis and drawing of the
conclusions (interpretation), recommendations (judgment) and taking
the necessary measures.
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USEFUL CONTACTS OF AUTHORITIES COMPETENT IN THE FIELD
European Anti-Fraud Office
Address: OLAF - European Commission Rue Joseph II, 30, 1049 Brussels
Telephone: 32-2-298.82.51/32-2-299.62.96
E-mail: OLAF-FMB-SPE@ec.europa.eu
Online form to notify a potential fraud to OLAF: https:
//fns.olaf.europa.eu/cgi-bin/disclaimer_cgi?p=q&lang=en
National Integrity Agency
Address:
15, Lascăr Catargiu Blvd., 1st District,
Bucharest – Romania, post code:
010661
Telephone: +40.372.06.98.69
Fax: +40.372.06.98 88
E-mail: ani@integritate.eu
Website: www.integritate.eu

Anti-Fraud Department
3, Regina Elisabeta Blvd., 3rd District, Bucharest
- Romania, post code 030015
Telephone: +40. 213.18.11.85
Fax: +40.213.12.10.05
Email: contact.dlaf@antifrauda.gov.ro
Email: presa@antifrauda.gov.ro
(Service for mass media relations, protocol and
registration)

National Anticorruption Directorate
Address:
79-81, Știrbei Vodă Street, Bucharest
010106 Telephone: +40.213.12.14.97
Fax: +40.213.14.19.11
E-mail: anticoruptie@pna.ro
Anticorruption telephone
+40.213.12.73.99 (permanent)

Audit Authority
Address:
20, G-ral Ernest Broșteanu Street, 1st District,
Bucharest – Romania, post code 010528
Telephone: +40.212.64.13.50
Fax: +40.212.64.13.60
E-mail: autoritateadeaudit@rcc.ro

Certification and Payment Authority
Address:
44, Mircea Vodă Blvd., bldg. M 17,
entry B, 3rd District, Bucharest –
Romania,
post code 030669
Telephone: +40.213.26.87.32
Fax: +40.213.26.87.31
E-mail for irregularities notification:
nao@mfinante.ro

Management Authority for
the Human Capital Operational Programme
Address:
34, Mendeleev Street, 1st District, Bucharest
Telephone:
+40.372.61.44.59, +40.372.61.44.58
Fax: 0372 614 461
E-mail: cabinet.posdru@fonduri-ue.ro
E-mail for irregularities notification:
nereguli@fonduri-ue.ro
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Management Authority for the
Competitiveness Operational
Programme
Address:
34, Mendeleev Street, 1st District,
Bucharest
Telephone: +40.372.61.44.01,
+40.372.61.44.05

POR Management Authority
(AM POR)
Ministry of Regional Development and Public
Administration
17, Apolodor Street, Bucharest, 5th District
Telephone: +40.372.11.14.09
E-mail: info@mdrap.ro
Website: www.inforegio.ro

Management Authority for the
Administrative Capacity
Operational Programme
Address:
1A, Cristian Popișteanu Street
(Revoluţiei Square), 1st District,
Bucharest, (entry D)
Telephone: +40.213.10.40.60,
extension 11979 (secretariat)
Telephone: +40.213.10.40.62
(helpdesk)
Fax: +40.213.10.40.61
E-mail: amdca@poca.ro
E-mail for irregularities notification:
nereguli@poca.ro

Management Authority for
the Large Infrastructure Operational
Programme
Address:
1-1B, Bucharest-Ploiești Road , Victoria Office
Building, 1st District, Bucharest
Telephone: +40.213.00.62.50
Fax: +40.213.16.07.78
E-mail: contact.minister@fonduri-ue.ro
Website: www.fonduri-ue.ro

Management Authority for
the Technical Assistance
Operational Programme
Address:
Tower Center, 15-17, Ion Mihalache
Blvd., 1st District, Bucharest
Telephone: +40.372.83.88.54
Fax: +40.372.83.85.02
E-mail irregularities notification:
nereguli.poat@fonduri-ue.ro

Assistance for Disadvantaged People
Operational Programme (POAD)
Address:
Tower Center, 15-17, Ion Mihalache Blvd., 1st
District, Bucharest
Telephone: +40.372.61.43.14,
+40.372.83.87.68
Fax: +40.372.83.85.02
E-mail: contact.poad@fonduri-ue.ro
Website: www.fonduri-ue.ro
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Annex no. 1

DECLARATION
I the undersigned ……………………………………………………..
appointed or employed within ……………………….…………………………
from the date of ………………..…………………., in the leading position
…………………………………/ execution position ………………………………..,
I declare on my personal responsibility that I studied and
acquired the legal regime of incompatibilities and con conflicts of
interest affront to the public office I hold / fill.
I also took cognisance of the legal obligation not to
perform private and / or public activities directly or indirectly
related to the duties of the office within ……………………………
which risk to generate conflict of interest or incompatibility.
I also pledge myself that during the entire period of
activity deployment within the project entitled…………………………..
I shall declare in writing to my direct supervisor the situations of
incompatibility or conflict of interest which may occur during the
exercise of my office.
Signature ………………………………….
Date ……………………………………………
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MINISTRY OF INTERNAL AFFAIRS
POLICE ACADEMY „ALEXANDRU IOAN CUZA”
1 A, Aleea Privighetorilor Street, 1st District, Bucharest
Tel: +4 021.317.55.23, Fax: +4 021.317.55.17
Web page: www.academiadepolitie.ro
E-mail: secretar@academiadepolitie.ro

„The content of this Guide represents the views of the author
only and is his/her sole responsibility.
The European Commission does not accept any responsibility
for use that may be made of the information it contains.”
„This Guide was funded by the European Union’s
HERCULE III Programme”.
„This Programme is implemented by the European Commission.
It was established to promote activities in the field
of the protection of the financial interests of the European Union”.
(for more information see http://ec.europa.eu/anti_fraud/
about-us/funding/index_en.htm)
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